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Remortgage
A remortgage or refinancing is the process of paying off one mortgage with the proceeds from a new mortgage using the same property as security. Sometimes solicitors also use this phrase if you are taking out a new loan to be secured against a property that was previously free of a mortgage. 
There are many reasons why a person chooses to remortgage – sometimes it is just to achieve a better rate of interest, sometimes it is to consolidate debts, sometimes it is to raise capital for other uses such as home improvements. 
Now that you have made your choice about which product is best for you, we can continue with the legal process.
What Happens Next 

· We will obtain a copy of your title deeds from the Land Registry and check these against the information you have provided in your questionnaire. We will request an initial redemption statement from your existing lender (s) and, if the property is leasehold, obtain details of the freeholder.

· We check the redemption statement for any early redemption charges and will send you a copy for your information.

· Your new mortgage lender will send each of us a written copy of your mortgage offer. We will check the details of the offer and will send you a mortgage summary report with the Mortgage Deed for signature.
· Most lenders (but not all) will request that we obtain ‘no search insurance’ on their behalf which would protect them (and not you) for any significant reduction in the value of the property should an adverse entry in a local search result come to light at some point in the future. Some lenders insist on our conducting a full local authority search. If this is the case, we shall request the search fees from you at this stage and instruct for a local search to be carried out.
· Once you have returned the properly executed Mortgage Deed to us along with a copy of your Buildings Insurance Policy Schedule, we will be in a position to set up completion of your remortgage, assuming all of the conditions of the mortgage offer have been dealt with.

· We will send our report on title to your new lender and request the mortgage funds from them. Lenders usually require a minimum of 5 working days to release funds to us.
What Happens Next Continued . . .

· A final redemption figure will be requested from your existing lender to show the amount we will need to send them to pay off your existing charge(s). Please note that unless you have agreed otherwise with your new lender, all charges or loans that are secured against the property must be repaid on the day of completion. Please check these figures and contact your financial advisor if you have any queries. 
· On the day of completion, we will repay any existing charge(s) and secured loans. If any money is due back to you, this will be sent on the day of completion.

· Shortly after completion we will take steps to register your new mortgage with the Land Registry and if applicable, the freeholder of the property. Once the registration is completed, we will send you a copy of your updated Title Deeds.

We strongly recommend that a completion date is not arranged by you until we inform you that we are satisfied with the title to the property and all our enquiries and relevant searches have been dealt with

Transfer / Transfer of Equity

A Transfer of Equity means the legal ownership of a property is changed without the property being sold. It is when someone is added to or removed from the title deeds and there are numerous reasons why someone might choose to do this, such as a sole owner adding their new partner, or when a couple divorce or separate, or for tax planning reasons.

Transfers are complex and are often tied into a remortgage at the same time. 

There are many factors to consider: -
No Mortgage

If there is no mortgage on the property, it can be transferred straight away, however, you should consider advice on the tax implications, whether one party is paying another party for a larger share, whether a true market value is being paid, whether any stamp duty land tax is payable, or if the property is being transferred into joint names, whether the shares should be equal.  We will look at these points in more detail below.
With a Mortgage

If the property being transferred has a mortgage and you intend to continue with the same mortgage, it will be necessary for you to obtain the mortgage lender’s consent. This applies whether you are proposing to add or remove someone’s name from the title deeds. 

Some people do take this opportunity to move to a new mortgage lender, in which case the new mortgage application needs to be made in the name(s) that you want to be on the title deeds.

Removal of Someone’s Name

If someone’s name is being removed from the title deeds, they will sometimes receive a payment from the person whose name is to remain on the title deeds, or they may simply be released from an existing debt. 

The transfer may be as a result of a court order or separation agreement. It is unlikely that we will be able to act on behalf of all parties if a name is being removed from the deeds as it will be probable that there will be a conflict of interest. 

Each person must find an independent lawyer so that independent advice can be given. 

 

How Does Transfer of Equity Occur?
The process relating to a Transfer of Equity transaction includes:

· Obtain your detailed instructions together with any additional documents for example a copy of a Consent Order if the transfer is subject to matrimonial proceedings, separation agreement or memorandum of understanding

· Obtain a copy of the title deeds from the Land Registry together with any supporting documents filed at HM Land Registry in order to check the title to the property and the extent of the property to be transferred

· Contact third party solicitors that may have been appointed by the other party. If the other party is not to be separately represented, then contact the third party direct.

· Receipt of Consent to Mortgage where a property is being transferred subject to an existing mortgage; or

· Receipt of Mortgage offer for property (where a new mortgage is being obtained)

· Check if any searches are required and, if so, obtain search fees from you and put in hand search requests (where applicable).

The next stage of the process for the Transfer of Equity is the Pre-Completion stage and includes:

· Formal Title Check and Interpretation of search results (where required)

· Drafting of the formal Transfer Deed

· Approval of formal Transfer Deed by other party’s solicitors (where appropriate)

· Receipt of formal offer of Mortgage from new lender (where a new mortgage is being obtained)

· Preparation of formal Mortgage Deed and report on legalities of new mortgage (new mortgage only)

· Receipt and forwarding of initial redemption statement from current mortgage lender (mortgage being discharged)

· Preparation of any additional documents required for new mortgage (new mortgage only)

· Obtain correctly signed and executed documentation from you and other parties

· Submission of Certificate of title requesting funds from new mortgage (where applicable)

· Obtaining details of current buildings insurance arrangements

· Drafting and provision of financial statements including final completion statement

· Procuring final conveyancing search results

· Final check and resolution of outstanding issues in relation to title, formal legal protection of the Transfer (where required) and compliance with mortgage lenders requirements

· Preparation and procuring signature to Stamp Duty Land Tax Return (where instructed and if required)

· Provision of payment for any monies due to client and other party or their solicitors

· Receipt of new mortgage monies (where new mortgage is to be taken out). Receipt of any settlement monies from you.

The Post Completion stage of the process for the Transfer of Equity in a property includes:

· Formal redemption of any current mortgage (where new mortgage is being obtained and existing mortgage being redeemed)

· Preparation of formal discharge documents for current mortgage and confirming completion with current lender

· Formal registration of Transfer and change in ownership plus any new mortgage and formal discharge of former mortgage

· Confirmation of registration of new mortgage with new mortgage lender and with yourself. 


Other Matters to Consider
Transaction at Undervalue

The transaction you are proposing to enter into may be an undervalue transaction which may be the result of a gift. 

If the person acquiring an interest in the property is not paying exactly one half of the market value in the property, then it could be considered that part of the property was given to that person and it may be necessary to consider whether the courts have power to set aside the transaction under the provisions of the Insolvency Act 1986. 

Section 339 of the 1986 Act gives the court power on application for a Trustee in Bankruptcy to set aside an undervalue transaction for significantly low consideration should the party making the gift become bankrupt within five years after the date of the undervalue transaction. 

In simple terms – if you give away any value in a property and then become bankrupt within five years of that gift, there is an assumption that you gifted the property to avoid paying your creditors. 

A Trustee in Bankruptcy could apply to the Court to have the transaction set aside which would result in the property being transferred into the sole name of the legal owner at the time of the transaction as if the transfer had not taken place and thereafter the Trustee in Bankruptcy could make a claim against the whole of the property.

If the property is mortgaged or a new mortgage is being taken out, then it is more than likely that your mortgage lender will require suitable protection by way of Insolvency Insurance. 

The lender would be insured if the transfer is set aside by the Trustee in Bankruptcy because the person making the gift subsequently becomes insolvent. Unfortunately, the Insolvency Insurance would not provide you with cover. 

We are unable to provide you with any guarantee that should the current legal owner become bankrupt the person being added to the deeds would be able to claim an interest in the property which would prevent the Trustee from applying to the Court to have the transaction overturned.

If you were to sell the property within the five-year period, then it is most likely a buyer would request you obtain Insolvency Insurance to protect his or her interests. 
The cost of Insolvency insurance is estimated to be in the region of £100-£200 and you should budget for this additional cost should your mortgage lender or the circumstances of your transaction dictate that such a policy should be obtained. 

We can obtain a quotation for you should the need arise and will advise you accordingly in due course. In some instances, it may be necessary to prepare a Statutory Declaration as to the current solvent status of the donor.

Transfer Subject to Existing Mortgage

If the property is being transferred subject to an existing mortgage, then you will need to obtain the consent of the mortgage lender before any further action can be taken. This applies even if the property is being transferred as a result of a Consent Order in matrimonial proceedings. 

Joint Ownership

If we ascertain that the property is being transferred from a sole individual name into joint ownership, then we shall provide you with our Joint Ownership form to complete. In the meantime, you need to consider how the property is to be held.

Legally, there are two ways in which you can choose to hold the property. This is either as Joint tenants or Tenants in common. 

Holding the Property as Joint Tenants

Under a joint tenancy, you will not own individual separate shares. You will own collectively together the whole of the equitable estate in the property with each other. There will be no distinct share and neither of you will own an exact percentage. If you hold the property as joint tenants, then on the death of the first of you, the survivor is automatically entitled to the whole of the property, regardless of what is stated in the Will of the deceased owner or of the rules of intestacy which apply where no Will is left. This is known as the right of survivorship. A joint tenancy is normally suitable for a married couple or cohabitees in a stable relationship.

Holding the Property as Tenants In Common

If you hold the property as tenants in common, the survivor of you would not automatically inherit the whole property when the other owner dies as they would under a Joint Tenancy. Each owner can leave his share to whomsoever he wishes by will. If there is no Will then the intestacy rules would decide what happens to the deceased person’s share. 

If you own the property as tenants in common, you can determine the sizes of your respective shares. For example, you might each want to own a half share or you might prefer that your shares reflect your respective contributions to the purchase price or contribution to the mortgage repayments i.e., one to hold 70% and one to hold 30%. You should also note that if you own the property as tenants in common you should seriously consider making Wills to prevent the operation of the intestacy rules. 

It might well be that your co-owner would not inherit under the intestacy rules and you might wish to ensure that he/she would own the whole property after your death. A tenancy in common would be appropriate where you are neither married nor in a stable relationship, or where you have contributed in unequal proportions to the property. It would also be appropriate for couples where one or both have children from a previous relationship, so that those children can be provided for. 

In situations where the existing owner wishes to protect the equity already held within the property even where there is a proposed transfer into joint names, then it is extremely sensible to consider entering into a Declaration of Trust documenting the agreement between you. 
Gifts of Property
We are often approached by clients who are considering giving property or a share of property away to their spouses, partners, children or other relatives.  Set out below are some guidance notes setting out some of the advantages and disadvantages which you may find useful to consider.

· A gift is a once and for all transfer.  When the gift is made then it becomes an asset of the recipient who can do with it what they wish.  If the recipient dies, then the asset passes to their family either under a Will or under the rules that apply when someone dies without a Will.

· It is possible that the property given to the recipient becomes the subject of a subsequent matrimonial dispute between the recipient and their spouse.

· If you give away a house and then continue to live in the house the gift will not usually be effective for avoiding the payment of Inheritance Tax.  This means that when you die the value of the house is added back into your estate to calculate whether or not any Tax is payable.  

· The gift of a house or other asset may avoid such assets being assessed if you subsequently need private or Local Authority residential accommodation.  However, the Local Authority can make enquiries about assets which have previously been given away (deliberate deprivation) and the value of these assets ae likely be taken into account if the Local Authority can establish that deliberate deprivation has taken place.  There are no time limits on pursuing you for such money.  The longer the period between the gift and the assessment then the less likely the Local Authority will be successful in seeking to claim back the value of gift.  The law regarding care home funding is complex and regularly changes.  Specialist advice should be sought before any gifts are contemplated.

· It must also be borne in mind that only a very small proportion of the population ever need residential care and therefore ownership of the property may be lost for no reason. 
· If residential care is needed, then the Local Authority may only pay for a basic level of care.  A ‘top up’ payment may have to be paid by you or your relatives (if they are willing and able to do so). 

· In the hands of the recipient the property transferred is potentially liable to Capital Gains Tax and detailed tax advice from an accountant should be taken in this regard.

· The recipient may fail to keep their side of the agreement, either deliberately or through no fault of their own.  For example, should they run into financial difficulty and are made bankrupt your home may be lost.  There can be potential problems if either yourself or the recipient are adjudicated bankrupt within five years of the gift as creditors may seek to “set the transaction aside”, i.e. treat it as if it had never happened if they think the gift was made to avoid their debts being repaid.

· The recipients may also try to move you into residential care prematurely in order to sell or occupy the property.

· Your relatives may lose entitlement to state benefits if they own a substantial asset such as your property.

· There are several advantages other than potentially saving on nursing home fees.  For example, you will secure your family’s inheritance and may save costs and inheritance tax on second death (where you are a married couple).  You may also be entitled to further benefits because you no longer own such a large capital asset.  Your relatives may feel happier spending their money on improving the property if they own it.

· Everyone’s individual circumstances are different.  We strongly recommend that you seek specialist legal and tax advice before proceeding with this matter.
Stamp Duty Land Tax (SDLT) 

You may need to pay SDLT when all or part of an interest in a property is transferred to you and you give anything of monetary value in exchange. Please note that this does not necessarily only apply if you are paying a cash lump sum for an interest in the property, it may mean taking on liability for an existing mortgage. Very useful guidance on whether or not SDLT is payable can be found here. 

It is quite often a requirement that an SDLT Return is submitted to HM Revenue and Customs regardless of whether or not Stamp Duty is payable. If we identify that this is necessary for your particular transaction, then we will give you the opportunity of appointing us as your agents so that we can attend to this on your behalf. We will generally charge an additional fee for this service. 

FEND OFF THE CONVEYANCING CONMEN - NINE TIPS TO KEEP YOUR MONEY SAFE

· Do not mention your plans to move house or obtain a mortgage on social media – you do not know who is looking at your posts.

· Keep the antivirus software on your computers, smartphones and tablets up to date.  Use strong passwords (Action Fraud suggests a combination of three random words) and change them regularly.

· Do not e-mail your solicitor if using Wi-Fi in a public place.

· Never send your bank account details to your solicitor by e-mail.  Either write a letter or take your details to the solicitor’s office in person.  If you call your solicitor, use a telephone number you know belongs to the firm and do not rely on one sent to you by e-mail.

· If your solicitor uses e-mail to send to the firm’s bank details, look carefully at the e-mail address to check for any anomalies, such as a slight change in spelling or that the working of the message is different from previous e-mails. Ramsdens will never send out their bank details by email.

· Do not be afraid to call your solicitor to check anything that seems odd.  Trust your instincts.

· Do not send any money until you have double-checked the account number and sort code.  One solution would be to send £1 and then call your solicitor to make sure the payment has arrived at the intended destination.

· Act quickly if you think your money has been stolen.  Contact your bank immediately and ask it to notify the receiving bank so that fraudster’s account can be frozen to prevent any money in it being moved on.

· Notify Action Fraud by calling 0300 123 2040 or via its website at actionfraud.police.uk

HOW YOU CAN HELP US TO HELP YOU!

· You can help us to do our best for you by telling us what we need to know and providing documents when we ask for them.

· Please fully complete any questionnaire sent to you and give us as much information as you possibly can.

· Please let us have all relevant papers.  If you are not sure what to deliver, then provide all your papers.

· Please tell us if you have any special needs relating to the service you want to receive.

· Please tell us at the start what you expect of us so that we can agree with you what it is possible to achieve. 
· Please tell us immediately if your expectations change.

· Please tell us immediately if any of your arrangements change.  Although we shall speak together from time to time we rely upon you to inform us if your instructions change at any time.

· Please tell us if you have personal time limits or targets, which may not be obvious to us.

· Please make sure that you always understand what we have discussed.  If you're not sure, please tell us because we always want you to be fully aware of the current situation.

· Please get in touch quickly if we ask for instructions, documents or information.

· Please tell us if you change your address or telephone number or email address, or if your circumstances change in a way that may affect the way we deal with your case.

· Please be aware that the fee earner handling your case may not always be available but he/she is supported by a team of assistants any of whom will usually be able to help

Additional Information to be Considered

Please be aware that we are often waiting for information from third parties over whom we have no control and that a chain of transactions will only proceed as fast as the slowest party will allow.  Please be patient with us in these circumstances.

You should also be aware that most lenders are unhappy to lend on a property where there has been a change of ownership within the last six months.  If your transaction involves a transfer of ownership, then it is unlikely that you will be able to refinance or sell within six months of the date of completion.

Transferring or refinancing a property may introduce other related legal matters.  For example: -

· If you own a property as Tenants in Common with someone you are not married to, you may need to enter into a "Deed of Trust" to set out what share of the property each person owns.

· You should consider making a Will, which we consider is essential if you are buying as Tenants in Common; and

· If you already have a Will, you may need to update it.  In particular, if the value of your total estate (including that of your spouse if you are married) exceeds the inheritance tax `nil rate band' then you should consider taking inheritance tax planning advice. 
· You should consider making a Lasting Power of Attorney appointing a trusted friend or family member to look after your financial affairs for you in the event that you suffer an accident or illness in the future, which leaves you incapable of managing your own affairs.  If you do not make provision for this whilst you are able to do so, then your family would have to apply to the Court of Protection for permission to look after your affairs, which can be a lengthy and costly procedure.
· You should consider taking advice from an accountant on the tax implications of the transaction.

Finally; we hope this guide will be of some assistance and remove some of the uncertainty associated with transferring your property and/or re-financing.  However, if at any time you do have a problem or are not happy with our service, please ring - we are here to help you. 
We have prepared this guide to assist you with Refinancing and/or Transferring Title to your property. It outlines how the transaction should proceed and is part of our commitment to making your matter complete as painlessly and as smoothly as possible.
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